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Creating a better workplace

Equal Opportunity in the Workplace

Any fool can make things bigger, more complex 

and more violent. It takes a touch of genius--

and a lot of courage--

to move in the opposite direction.

 --Albert Einstein

Preventing Employment Disputes 

Part Three:  It’s All About Trust

In our first article of the “Preventing Employment Disputes” series, we discussed the importance of training managers and supervisors on EEO laws and the complaint process.  The second article explored miscommunication and how it creates conflict in the workplace.  In this edition, we will talk about trust.  When it comes right down to it, all relationships are contingent upon a certain level of trust.  Friendships require trust, marriage requires (lots of) trust, business dealings require trust and so it is natural that supervisor/subordinate relationships require trust as well.  Trust is vitally important to managers and supervisors because a work environment that lacks trust will inevitably head down the road of conflict.  As with all relationships, managers need to build a bank of trust with their employees so that their employees will give management the benefit of the doubt when something that could create conflict occurs.     

	Seven Principles of Prevention:

	1. Understand EEO law and process

	2. Communicate, communicate, communicate

	3. Build trust among your employees

	4. Model your expectations

	5. Proper use of performance evaluations

	6. Observe, listen and respond to employee concerns

	7. Beware of retaliation


Building Trust to Prevent Conflict

Trust is not something that is developed overnight, especially in subordinate/supervisory relationships, yet it is vitally important to be an effective manager and hence, an effective leader.  No one will follow a person whom they do not trust.  When we use the term trust, we are not talking about wanting employees to tell their managers their deep, dark, personal secrets.  Instead, we are describing the feeling that is created when employees believe management is trying to do the right thing and believe that everyone is treated fairly.  Managers who can create this trust have a happier, more productive workforce.  The ultimate exhibition of trust is when a manager has to make a difficult decision and no employee files a union, EEO or other administrative complaint.  While there can be many factors that may serve as the reason employees distrust their managers, some sure-fire reasons include unfulfilled promises, favoritism, inequitable treatment, and being “out of touch.”  How does a manager build trust?   How do you maintain this trust when a negative decision has to be made such as downsizing a department or taking disciplinary action against a well-liked employee?           

1.  Be open with information to the greatest extent possible.  It may be difficult, or impossible, to build trust with some employees.  Depending on an individual’s experience or background, they may believe that management cannot be trusted and does not care about the staff members.  Most employees, however, will respond to a manager who is open and communicative to the greatest extent possible about matters that affect the workplace.  For example, if employees understand how decisions are made for promotion and hiring in advance, such as knowing the application process and the criteria for selection, there may be less room for skepticism when one individual is promoted over someone else.  Also, once a decision is questioned, do not be afraid to explain the rationale.  In the non-selection/non-promotion example, many managers are afraid of explaining too much for fear of violating another employee’s privacy.  But when a decision is being questioned, you can either have a dialogue about the situation with the concerned employee early on, or explain your rationale to the EEO investigator three or four months down the road.  Show the employee a sanitized copy of the interview scores so they can see how they measured up.  Or, explain how the individual who was selected has a better background for the position.  A portion of the discussion with the employee should include constructive information on future opportunities.  For example, provide information on how the employee could become more competitive for the next position such as suggested training or improving their application write-up.     
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2.  Seek employee input when major changes will occur in the workplace, whenever possible.  Often, management must make difficult decisions without the knowledge of their staff.  However, there are many instances when staff input would be helpful both for insight as well as for departmental buy-in.  (This would be in addition to any requirement to negotiate with the union.)  For example, if staff members are informed of the department’s goals and are given an opportunity to provide input on how to meet those goals, they have some ownership in the goals as well and are less likely to criticize the ultimate decisions made.     

3.  Go beyond the open door policy.  Having an open door policy and creating an environment where employees feel like they can really cross the threshold of the door are two different things.  How a manager responds to an employee when approached with a problem is a likely indicator as to whether an employee will approach the manager again.  Does the manager get defensive when problems are brought to their attention?  Does the manager take complaints seriously?  Is the manager friendly and pleasant toward all employees?  Does the manager get out from behind the mound of paperwork on their desk and walk around the department and get involved in what is going on?

4.  Take PRIDE when approaching a problem with an employee.  Patterson, Grenny, Switzler, and McMillan, the authors of Please Don’t Feed the Hog, a book on communicating with staff, came up with the PRIDE acronym for how to handle a difficult situation without alienating an employee.  So, too, can be said of not violating the trust a manager has established with an employee that everyone will be treated fairly and with dignity.  The PRIDE method teaches managers to approach problems by being: 1.  Private - Privately discuss a problem with an employee, not where others can overhear.  2.  Respectful - Respectfully approach the person.  Do not assume the worst.  Give the employee the benefit of the doubt until you learn otherwise.  You can do this by using tentative language such as, “I thought we agreed….” Or “I was wondering what happened when . . .”  3. Immediate - Immediately provide feedback when a problem occurs.  Do not allow it to fester.  That way, the problem can be solved before it becomes large and unmanageable.  Also, it is easier to deal with a problem when what happened is fresh in everyone’s mind and is more likely to serve as a learning tool.  4.  Detailed - Be specific as to what the employee did wrong.  Stick to the facts and do not make conclusions or assumptions as to what motivated them.  5.  Ending with a question - After a manager has explained what the problem is, asking a question opens up a dialogue and gives the employee a chance to explain.  Examples of appropriate questions include, “What happened?”  “Is there something else I should know?”     

5.  Consider the appearance of your actions.  Perception is everything.  Even if you really do not give the members of your golf group favorable treatment at the workplace, consider how it might look to those employees who do not have the opportunity to spend personal time with you.  Employees will often assume a manager has engaged in favoritism, even if the opposite is true, if the manager has a close personal relationship with one or more of their subordinates.  This does not mean that you cannot ever spend personal time with your employees, just be vigilant in considering how your actions are perceived by your subordinates.  Also, go out of your way to remember to say hello to each employee that you see, even if you have an urgent issue on your mind.  Employees watch how their managers treat them in these subtle ways and develop an idea of how the manager feels about them.  While you cannot control an employee’s feelings about you, you can make efforts to show them how much they are valued.  An employee who feels valued will be far more likely to trust a manager than one who feels invisible.  

6.  Don’t be afraid to be honest.  Many managers try to shield their employees from bad news.  This can only come back to haunt you when you have to take action on the bad news.  As long as you communicate with PRIDE, employees will respect you more when you are honest with them.     

7.  Keep your promises.  Disappointment is a major withdrawal from the bank of trust in any relationship.  If you have promised an employee something and then circumstances change which prohibit you from fulfilling your promise, get back with the employee and let them know what has changed and seek an alternative arrangement.  Also, keep your promises even if they seem small.  Something that may seem minor to you may be a big deal to the employee.   

8.  Don’t be afraid to apologize.  No one is perfect.  Managers are going to make mistakes with employees that can affect the bank of trust that has been established over a period of time.  By admitting to a mistake, the supervisor/subordinate relationship can actually move to a deeper level.  It shows the employee that the manager is also vulnerable and genuinely cares about the employee.  

9.  Keep your finger on the pulse of your employees.  A manager should have a pretty good idea of how their employees feel about things.  Even if the department is going through a difficult time and even if the manager does not have any control over what the employees are unhappy about, being sensitive to employee issues is the first step in building their trust.      

10.  Remember trust is a two-way street.  Employees will not trust a manager who does not trust them.  When a problem arises, give your employees the benefit of the doubt.  And, assume the best in them and they will usually rise to the occasion.    

He who mistrusts should be trusted least. --Theognis

Commission Meets to Discuss Federal Sector Reform

On November 12, 2002, the EEOC held a meeting to discuss their on-going efforts to reform the federal sector EEO complaints process.  The commissioners have met with various stakeholders on this issue, including federal agency personnel, federal employees who have used the complaint process, plaintiff attorneys and others in order to come to an understanding of the problems the process has been plagued with for so long.  Chair Cari Dominguez reported at the meeting that Fiscal Year 2001 statistics show that federal agencies closed 25,283 complaints, with only 3,830 decisions resulting from EEO Administrative Judges, or 15.1%.  Cases that went to a hearing took an average of 800 days to process, compared to 402 days for complaints where a decision was issued without a hearing.  Chair Dominguez also pointed out that out of the over 25,000 complaints, there were only 344 findings of discrimination made by EEOC Administrative Judges, representing 1.54%.

The EEOC’s goal is to propose changes through formal rule-making beginning in early summer and to start implementing any changes by the end of Fiscal Year 2003.  Individuals interested in submitting comments to be considered by the EEOC regarding the federal sector process can be submitted to:  Frances Hart, Executive Secretariat, EEOC Headquarters, 1801 L Street, NW, Washington, DC  20507 or FAX (202) 663-4114.   

Same-Sex Harassment Claims on the Rise

The EEOC reports that sexual harassment charge filings by men have shown a steady increase from 10% of all sexual harassment filings in Fiscal Year 1994 to 14% of all such filings in Fiscal Year 2001.  While the Commission does not keep specific statistics on the sex of the alleged harasser, it has reported that most sexual harassment allegations brought forward by men are against other men.  The following are two recent examples of male on male harassment claims brought by the EEOC.  

In October 2002, The EEOC sued Kraft Foods North America, Inc. on behalf of a class of male employees who allege they were subjected to egregious same-sex harassment and retaliation by their male supervisor at a sales and distribution facility in Birmingham, Alabama.  The suit alleges that the employees were subjected to sexual comments, propositioned for sex, were touched and grabbed and were sexually assaulted by a Nabisco male supervisor.  Also in October 2002, the EEOC settled a same-sex harassment suit filed against a Texas car dealership, Ron Clark Ford, Inc.  The suit was based on charges of discrimination filed by three male employees of the dealership.  The men alleged that they and others were subjected to a sexually hostile work environment and different treatment because of their gender by male managers, which resulted in their constructive discharge.  During the EEOC’s investigation, it found evidence that the men were subjected to lewd, inappropriate comments of a sexual nature and had their genitals and buttocks grabbed against their will by male managers.  The suit was settled with Ron Clark Ford, Inc., which agreed to establish and post a “Zero Tolerance” sexual harassment policy, conduct sexual harassment prevention training and to pay the six former male employees $140,000.  For more information go to: www.eeoc.gov/press/10-28-02.html
I will permit no man to narrow and degrade

 my soul by making me hate him. --Booker T. Washington
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#1:  Train Managers and Staff on your Anti-Discrimination Policy

Just having a no discrimination policy may not be enough to take advantage of the employer’s affirmative defense in harassment cases.  Employers must do more to ensure their staff and management personnel are aware of the policy and make it clear that harassment (and any other discrimination) will not be tolerated.  In an 11th Circuit opinion issued in early 2002, the federal appeals court found that the mere existence of the employer’s anti-discrimination policy was not enough to prevent a reasonable jury from finding the employer liable for harassment of the complainant. Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269 (11th Circuit 2002).

In Miller, the complainant worked as a parts salesman for a tractor-trailer dealership for three months before he was terminated.  The complainant was then terminated for poor work performance and a “vengeful attitude toward management.”   The complainant claimed (and the trail court jury found) that his co-workers used racially derogatory nicknames and slurs in his presence and that the company should have been aware of the pervasive behavior.  On appeal, the company argued that its “valid, effective and disseminated policy prohibiting harassment” was a defense to the claim.  The appeals court found, however, the policy was not comprehensive or effective and it was not aggressively or thoroughly disseminated in that no member of the company’s management hierarchy was familiar with the policy nor was it posted in the workplace.  Also, the policy was inexplicably missing from the complainant’s personnel file, although it was the company’s practice to present the policy to newly hired employees with copies of the two discrimination policies and then have them sign written acknowledgements of receipt which were then placed in the employees’ personnel files.  In addition, the court considered the fact that although management responded to the complainant’s complaint by holding a meeting where employees were warned that anyone using racial slurs would be terminated, the slurs continued and the complainant continued to complain to management.  

As the lower courts continue to develop more specifically the standards the Supreme Court set in Faragher and Ellerth, employers should continue to fine-tune their policies and their practices in order to take full advantage of the affirmative defense afforded to employers in cases involving co-worker harassment.  Ask your managers if they are familiar with your agency’s anti-harassment policy.  It is a question that every good EEO investigator should ask when a harassment claim arises.  Also, check the personnel files to ensure that your agency can confirm that each employee has received a copy of your policy.  And finally, not only should agencies conduct training to teach employees acceptable and unacceptable behavior in the workplace, managers should be trained to take affirmative action to ensure any inappropriate behaviors stop when they learn or observe of such actions.           
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As mentioned in our last issue, the White House has established the New Freedom Initiative.  The New Freedom Initiative is a part of a nationwide effort to remove barriers for people with disabilities.  Today, there are more than 54 million individuals (20% of the total population) living in the U.S. who have a disability.  An estimated one-half of those individuals have a severe disability, affecting their ability to see, hear, walk or perform other basic life functions.  The New Freedom Initiative seeks to ensure that all Americans have the opportunity to learn and develop skills, engage in productive work, make choices about their daily lives and participate fully in their communities.    

The New Freedom Initiative has established a website that serves as a one-stop-search for disability-related information.  The website, www.disabilityinfo.gov describes itself as “a comprehensive on-line resource specifically designed to provide people with disabilities the information they need to know quickly.”  And they aren’t kidding when they say “comprehensive.”  The website covers topics such as transportation, health, education, housing, technology, civil rights and employment.   Disabilityinfo.gov provides links to relevant information on the websites of the Department of Justice, Department of Labor, Office of Personnel Management, Department of Housing and Urban Development, Health & Human Services and many more.  Of particular interest for individuals involved in providing employment related accommodations is a link to the Job Accommodation Network, which provides its Job Accommodation Toolbox online.  The Toolbox contains information on specific medical conditions, including ideas on how to accommodate such a condition.  Also, the Department of Labor’s Office of Disability Employment Policy has helpful information for EEO professionals such as their Educational Kit that can be used for National Disability Employment Awareness Month (October).   

Some cause happiness wherever they go; 

others whenever they go. --Oscar Wilde
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* Studies by the Job Accommodation Network have shown that 15% of accommodations in the workplace cost nothing, 51% cost between $1 and $500, 12% cost between $501 and $1,000, and 22% cost more than $1,000?

* In a survey conducted by Witeck-Combs Communications and Harris Interactive, 77% of all Americans sampled said that sexual orientation should not be a factor when evaluating an employee’s job performance.   In addition, 64% said all employees, regardless of sexual orientation, should be entitled to equal benefits on the job, such as health insurance for their partners or spouses.
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Resolution Services, LLC

3514 Clinton Parkway, Suite A#125

Lawrence, KS  66047

Phone (785) 843-1638; FAX (785) 843-2689

www.resolutionserv.com
We welcome your comments and input on this newsletter.  Please e-mail us at:[image: image3.wmf]
amyrisley@resolutionserv.com if you particularly liked an article, particularly disliked an article, or if you have a topic you would like to see in a future newsletter.      
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