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    The old “eye for an eye” leaves everybody blind.











-Martin Luther King, Jr. 
Think Spring!
Well, it’s May already.  The flowers and trees are blooming, the grass is turning green again and our moods are improving along with the temperature.  There is no better time to conduct a little “spring cleaning” of your employee complaint policies and procedures.  And also, to spend time evaluating whether your managers are aware of those policies and procedures.  This quarter’s practice tip is on writing procedures for employees or applicants with disabilities to request an accommodation as required by Executive Order 13164.  There have been several other developments in the disability arena that we will also discuss, including President Bush’s New Freedom Initiative and the Supreme Court’s April ruling on seniority systems and the duty to accommodate.  And in our running series of “Preventing Employment Disputes,” we discuss the age-old problem of miscommunication.  We hope you will find this information useful and may your gardens grow aplenty!  

Preventing Employment Disputes - Part Two

The most important thing in communication

 is to hear what isn’t being said.

-Peter F. Drucker
	Seven Principles of Prevention:

	1. Understand EEO law and process

	2. Communicate, communicate, communicate

	3. Build trust among your employees

	4. Model your expectations

	5. Proper use of performance evaluations

	6. Observe, listen and respond to employee concerns

	7. Beware of retaliation


In our first article of the “Preventing Employment Disputes” series, we discussed the importance of training supervisors on EEO laws and the complaint process.  The next strategy is vitally important to getting the mission of your agency accomplished as efficiently as possible and equally important in preventing employee grievances, EEO complaints, lawsuits and general conflict in the workplace.  That strategy is to engage in good communication skills.  In fact, some EEO officials say that at least 80 % of the conflicts that result in EEO complaints are caused by miscommunication.         

But what exactly does miscommunication mean?  Typically, it means that the receiver has not interpreted the message as it was intended by the sender.  But this can occur in such a subtle form that neither party realizes that they are sending or receiving any messages.  That leads us to the first “skill” in communicating with employees, being mindful that you are always communicating, even when you are not saying a word.  Communication is encompassed in everything we do--what we say, what we write, even our mannerisms.  Employees, as with all human beings, are constantly taking in information from all of their senses and are processing it and making judgments about what they see, hear, read, etc…  So not to put supervisors and managers on edge, but they should be mindful of everything they say and do in the workplace to try to make sure that their message is getting across they way that they intended.  I have seen more than one EEO complaint where the complainant offered as supporting evidence of discriminating or retaliatory motive the fact that their supervisor does not say hello to them when they walk past them, or does not invite them to informal meetings about an issue of importance to them.  

The second communication skill is to understand your employees.  This is often discussed in conflict resolution skills, but is also very important for conflict avoidance as well.  This requires managers and supervisors to take the time to get to know their employees.  We are not suggesting that hours of precious work time should be spent talking about a staff member’s personal life, but understanding what makes an employee tick is required in order to know how to best supervise them and to prevent conflict.  The following is an example of a classic case of miscommunication commonly seen in EEO complaints that resulted from not understanding the employee.  


Vicky, an accountant, filed an EEO complaint claiming her supervisor was subjecting her to harsher supervision than her male counterpart.  Specifically, she alleged that he would micro-manage her and give her lower evaluation ratings because she was an outspoken female and he did not like working with outspoken females.  Her supervisor, on the other hand, claimed that the “micro-managing” was actually his idea of helping her by giving her ideas as to how she could improve her performance.  He stated that she received decreasing evaluation ratings because her work performance was getting worse and she was making more and more mistakes, despite his detailed instructions as to what she should be doing.  He agreed that they had had a number of heated discussions and that her performance was not improving, but he truly thought he was doing what a good supervisor would do to improve the employee’s performance.  

How often have you seen or been involved in a situation where you thought you were “helping” someone and they viewed it negatively?  What could this supervisor have done differently to prevent this conflict?  What the supervisor did is not necessarily the cause of the conflict, but how he did it.  Employees, especially when they are receiving negative performance feedback, need to be engaged in a dialogue.  They need to have the opportunity to discuss how they think they are performing and have input into their plan for improving.  Miscommunication seems to often occur when the communication is only going in one direction.  If both parties have an opportunity to be heard, and hence understood, miscommunication is less likely to occur.  This will not necessarily prevent disagreements, but it will help prevent a misunderstanding of each person’s motivation and will in essence, help each side to better understand how the other person perceives the situation.

This leads to the next communication skill that is important to mention and that is the skill of listening.  Managers and supervisors must develop the ability to listen.  More often than not, we become so focused on getting the work accomplished and giving out directions that we do not take the time to listen to our employees.  To help foster an environment that lends itself to open communication, the supervisor or manager needs to be open to employee ideas and refrain from passing immediate judgment each time an employee offers an idea.  As Stephen Covey once wisely said, “Seek first to understand and then to be understood.”    

And the last communication skill is to not say electronically what would be better said in person.  With the proliferation of e-mail, we are seeing many incidents of miscommunication in the electronic form.  E-mail is great for getting out information quickly and efficiently, but it can be difficult to understand the tone of the message.  If there is an important personnel matter that needs to be discussed with an employee, it should not be done through e-mail.  Some supervisors and managers will say, in their defense, that they travel so often that if they waited until they could meet in person with the employee, the point would be lost or what needed to be done could not be done timely.  To this my response is-- pick up the telephone.  A telephone conversation is far, far better than e-mail when it comes to sensitive employee issues.  This was such an important point to one employee in a recent EEO complaint that we handle that she was willing to informally resolve her complaint if her supervisor agreed to meet with her personally or call her on the phone instead of sending her e-mails when there was a problem with her work. (The supervisor agreed.)

Improving communication skills is a life-long pursuit for us all.  We have all been misunderstood.  Sometimes it is our fault for not relaying our message well and sometimes individuals are just not listening to what we are saying.  Being sensitive to the fact that a miscommunication is occurring is helpful in resolving workplace disputes.  The sooner you realize the message has gone astray of your intent, the better the opportunity to resolve the matter outside of the courtroom.  If we can open our eyes and ears and occasionally close our mouths, we might all be a little better understood! 

The two words “information” and “communication”

Are often used interchangeable, but they are signify quite different things.  

Information is giving out; communication is getting through.

-Sydney J. Harris

Practice Tips:  Procedures for Requesting a Reasonable Accommodation

So how well informed are your human resource personnel, first line supervisors and managers when it comes to the legal requirements regarding workers or applicants with a disability?  Does your organization have a written policy and procedure for qualified individuals with a disability to request a reasonable accommodation?  

This article was originally intended to be a compilation of ideas derived from various agencies’ written policies on how an employee goes through the process of requesting an accommodation.  However, when we conducted an informal survey of 10 federal agencies, we found that no one had written procedures.  The U.S. Department of Agriculture, however, is in the process of writing one. This article, therefore, will instead attempt to provide you with information to consider when developing your agency’s accommodation procedures.  
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On July 26, 2000, President Clinton issued Executive Order 13164 entitled Requiring Federal Agencies to Establish Procedures to Facilitate the Provision of Reasonable Accommodation.  According to the Office of the Federal Register, this Executive Order is still in effect.  The Executive Order requires all federal agencies to establish written procedures for processing requests for reasonable accommodation by employees and applicants with disabilities.  The agencies were then required to submit these written procedures to the EEOC within one year from the date of the order.   On October 20, 2000, the EEOC issued a written Policy Guidance regarding E.O. 13164 to assist agencies in establishing the accommodation procedures.  The following practice tips are a summary of the policy guidance.  The complete policy guidance can be found on the EEOC’s website at: www.eeoc.gov/docs/accommodation_procedures.html
· Practice Tip #1 - Have a policy written in plain language describing the procedures for qualified applicants and employees to request a reasonable accommodation and explaining the relevant terms.      

· Practice Tip #2 - Require written requests for accommodation.  You may require that an individual make a written request, but the EEOC views even an oral request as a trigger for the agency to begin the accommodation process.  Also, the EEOC does not require that the individual use the buzz words “reasonable accommodation” when making such a request.  This means supervisors should be trained in knowing when an individual is requesting an accommodation thereby triggering the agency’s duty to look into the matter.

· Practice Tip #3 - Designating an office to process requests for accommodation.  The EEOC does NOT allow your policy to state that a request can only be made to a certain office, but you may designate an office to oversee the process.  An individual may make such a request to any manager or supervisor within their chain of command, the EEO office, and any other office designated by the agency to oversee the reasonable accommodation process.  (Again, this means supervisors should be well trained in recognizing requests and what to do with them.)  

· Practice Tip #4 - Your accommodation process should be a dialogue.  Once the employee or applicant comes forward with a request for an accommodation, the conversation is just beginning.  At that point, there should be a discussion to clarify what the individual needs and to identify potential accommodations.

· Practice Tip #5 - Your policy/process should include how to request medical documentation.  An employer may ask an individual for medical documentation concerning the disability and/or the need for an accommodation when it is not obvious.  This may include requiring the employee to see a health care professional of the employer’s choice if the individual provides insufficient information from his or her treating physician, but only after the individual has been given an opportunity to provide the additional information needed and fails to do so.  

· Practice Tip #6 - Your policy/process should be designed to provide an expeditious response to the employee or applicant requesting an accommodation.  

· Practice Tip #7 - An employer cannot force an applicant or employee to accept the accommodation provided.  The employee’s rejection of the proposed accommodation, however, may render that person unqualified to remain in their position.  Such determination should be conducted on a case-by-case basis. 

· Practice Tip #8 - When reassignment must be considered.  Reassignment is a form of reasonable accommodation that must be considered when an employee (does not apply to applicants) can no longer perform the essential functions of the position he or she holds, with or without a reasonable accommodation.  Reassignment is an accommodation of last resort and may only be made to vacant positions.  The agency is not required to create a new position or move an employee out of a position to create a vacancy.

· Practice Tip #9 - Denials of reasonable accommodation.  All denials for reasonable accommodation must be made in writing and must specify the reasons for the denial.  This denial should also notify the individual making the request for accommodation of their right to file an EEO complaint and must identify and explain any agency procedures available for informal dispute resolution. 

· Practice Tip #10- Agencies must track the processing of requests for accommodation.  This information should fall into two categories.  First, agencies should keep records related to an individual who has requested an accommodation for the duration of that individual’s employment.  Second, agencies should keep records to track the agency’s performance for processing requests for accommodation for at least three years.  Agencies should bear in mind that all employee medical information must be kept confidential, separate from the employee’s personnel file. 

This checklist is merely a summary and is not intended to serve as legal advice.  We would highly recommend that you read the entire guidance and the Executive Order prior to implementing a policy for processing requests for reasonable accommodation in addition to seeking advice from your agency counsel.
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"The New Freedom Initiative... is to help Americans with disabilities realize their potential and to achieve their dreams."

-George W. Bush

More Progress for Removing Barriers for Individuals with Disabilities

On February 1, 2001, President George W. Bush announced his New Freedom Initiative.  In this initiative, he planned a number of proposals that would assist individuals with a disability to lead more independent lives, including with regard to assisting them in the workplace.  On April 29, 2002, he issued an Executive Order on the President’s New Freedom Commission on Mental Health.  This Commission will recommend improvements to enable adults with severe mental illness and children with serious emotional disturbances to live, work, learn and participate fully in their communities.  More information on the New Freedom Initiative and how it applies to the workplace will be provided in upcoming Equal Opportunity in the Workplace issues.   

Legal Watch    [image: image5.wmf]
Consensual relationship gone bad not harassment because of sex - The Fifth Circuit issued a decision in the Green v. Administrators of Tulane Educational Fund case finding that Green’s claim of harassment by her supervisor, with whom she formerly had a consensual relationship, was not harassment because of sex.  Specifically, Green claimed that when she refused to renew the casual sexual relationship with her supervisor, he harassed her by directing that the locks on her desk drawers be broken and that the drawers be searched, demanded that she return to work when she was out ill from surgery, issued her a staff counseling report, which was ultimately withdrawn and retracted, and removed some of her duties.  The critical issue in the case was whether Green was exposed to disadvantageous terms or conditions of employment to which members of the opposite sex were not.  The jury found and the appeals court supported the inference that the supervisor harassed her because she refused a casual sexual relationship with him and not because she was female.  This case can be read at http://laws.findlaw.com/5th/0030530cv0.html
Disability related pre-offer questions - On December 17, 2001, Wal-Mart entered into a $6.8 million consent decree with the EEOC in response to the EEOC’s lawsuit against them for allegedly violating the Americans With Disabilities Act.  In addition to the suit filed by the EEOC, this consent decree also settled 12 other pending lawsuits related to Wal-Mart’s pre-offer practices.  The suits alleged that from 1994 to 1998, Wal-Mart had a pre-employment questionnaire, the “Matrix of Essential Job Functions,” which asked for disability-related information from applicants prior to making conditional offers of employment in violation of the Americans with Disabilities Act.  Wal-Mart has since discontinued the questionnaire and has agreed to institute an array of new and revised policies.  Wal-Mart has also agreed to provide priority consideration for hiring at its distribution centers those applicants who were qualified for employment, but were rejected based on medical or disability related information requested during the interview process.  Victims will receive $6.8 million.  The EEOC’s press release can be found at www.eeoc.gov/press/12-17-01.html
Accommodation request does not trump seniority system - The Supreme Court ruled in U.S. Airways, Inc. v. Barnett, Supreme Court No. 00-1250, that an employer’s bona fide seniority system will ordinarily trump a request for reasonable accommodation.  This means that should an individual with a disability request a particular position as a reasonable accommodation, but that position should rightfully go to a different individual under the employer’s seniority system, ordinarily the seniority system will prevail.  The Court used the analogous cases decided with regard to religious accommodation and decision issued under the Rehabilitation Act.  The Court noted that the seniority system, as in the present case, may be unilaterally imposed by management and does not have to be the result of a collective bargaining agreement.  The Court further stated that an employee may show special circumstances that would warrant a finding that, despite the seniority system, such an accommodation may be reasonable on a particular set of facts, such as if the employer frequently fails to follow the seniority system.  A copy of this decision can be found at http://supct.law.cornell.edu/supct/html/00-1250.ZS.html
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It is easy to take liberty for granted,

When you have never had it taken from you.

-Dick Cheney
Resolution Services, LLC

3514 Clinton Parkway, Suite A#125

Lawrence, KS  66047

Phone (785) 843-1638; FAX (785) 843-2689
We welcome your comments and input on this newsletter.  Please e-mail us at:[image: image7.wmf]
amyrisley@resolutionserv.com if you particularly liked an article, particularly disliked an article, or if you have a topic you would like to see in a future newsletter.      
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