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Creating a better workplace

Equal Opportunity in the Workplace

America did not invent human rights.  In a very real sense,

 it is the other way around.  Human rights invented America. --Jimmy Carter
Welcome!

Welcome to the first issue of Equal Opportunity in the Workplace, a quarterly newsletter designed specifically for Equal Employment Opportunity professionals.  Our goal is to provide you with some practical tips, legal updates and news of interest, which will be informative and useful to you free of charge.   

How many cases have you seen at the formal or informal stage where you say to yourself, “Gee, this complaint seems like it could have been avoided, if only management had ------.”   And you fill in the blank with one of the following:  …articulated their expectations for the employee; told the employee why they were not selected; shared information about why a particular decision was made; etc…?  Between 10 and 20% of the EEO complaints we see would be filed no matter what.  The remaining 80-90% can be avoided or resolved at a very early stage!  Therefore, for the next several issues, we are going to be running a series of articles on how to prevent employment disputes.  Many of the ideas we will talk about will not necessarily be within your control as the EEO manager/specialist.  However, we hope to give you some tools that you can share with your managers and supervisors.  Recognizing that your job is always going to involve processing complaints, we will also provide you with practical tips regarding counseling, investigations, mediation, training and updates on EEO law.

Preventing Employment Disputes - Part One

We want to start out by stating that disputes in the workplace are inevitable.  We all work in a confined space with people having many different personalities and backgrounds. Misunderstandings, miscommunication, and plain old disagreements are going to happen.  We do not wish to imply that it is management’s fault every time a complaint is filed.  But, there are many claims that we have seen throughout the years that we feel could have been avoided.  

The following prevention strategies are the topics we will discuss in the series of articles.  We will be somewhat limited by space in the newsletter, but we will try to hit the high points for each strategy. 

Understand EEO law and process 

Communicate, communicate, communicate

Build trust among your employees

Model your expectations

Proper use of performance evaluations 

Observe, listen and respond to employee concerns

Beware of retaliation       

All of the prevention strategies have an underlying common theme--good management skills.  Many supervisors and managers are promoted into their supervisory roles not for their ability to lead others, but for their expertise and experience in their area of work.  All supervisors should be given training during their first year of supervision and continued training each year thereafter.  Not only do supervisors need to understand the various laws and regulations that apply to them and their employees, but they also need instruction on skills such as communication, conducting performance evaluations, and taking disciplinary actions.  In addition to the general skills taught during supervisor training, supervisors should also be taught the basics of EEO law.  Understanding EEO law is a good first step toward not violating its principles.  If your agency does not give you, the EEO professional, an opportunity to speak to supervisors during their training, ask for it!  Tell them about your experiences where supervisors could have made better decisions.  EEO professionals are a wealth of information from which supervisors and managers can learn.  

As for the content of the EEO portion of supervisor training, it should begin with an explanation of the appropriate laws such as Title VII, the Americans with Disabilities Act/Rehabilitation Act, Age Discrimination in Employment Act, and the Equal Pay Act.  They should become familiar with the basic concepts such as “similarly situated” and “prima facie case.”  Most importantly, they should understand their duty to articulate a legitimate, nondiscriminatory reason(s) for taking the action in question.  Supervisors should also have an understanding of the duty to provide accommodations to bona fide religious beliefs and to a qualified individual with a disability.  And now, under the Supreme Court’s Faragher and Ellerth standards, they should understand what actions they must take when an employee comes forward with a claim of harassment and how the employer will be held vicariously liable for harassment they (the supervisors) engage in when a tangible employment action is taken.  

Supervisors should also understand how the EEO process works.  Supervisors need to know what is expected of them in terms of speaking with an EEO counselor, EEO investigator and potentially being called to testify at a hearing before the EEOC or in Federal Court.  Just the mere understanding of their role in the EEO process, should one of their employees file a complaint, helps a new supervisor to understand the need to keep adequate documentation and to “self check” decisions they are making in the workplace.  Supervisors should also be apprised of any applicable internal policies regarding EEO, sexual harassment, and providing accommodations.   Many employers choose to train supervisory personnel along with non-supervisory personnel on the topic of sexual harassment.  Ideally, however, they should be trained separately.  An employer has a duty to educate its employees as to what sexual harassment is and how to report it.  On the other hand, supervisors must be additionally informed as to what actions to take when they become aware of inappropriate behavior.            

Supervisors need to be trained in these areas on a regular basis.  The goal should not be to make them experts in EEO law and process, but to make them familiar enough with the concepts to assist them in their decision making process when they are taking actions with regard to employees.  Also, they should have enough familiarity with EEO concepts to know when they need to seek consultation with agency legal counsel, Human Resources, or the EEO staff.    

Correction does much, but encouragement does more.

 --Johann Wolfgang Von Goethe
Practice Tip:  Alternatives to Traditional Classroom Training

By Cynthia D. Crenshaw, Ph.D., Global Training Manager

      


Colgate-Palmolive, Inc.
Tighter budgets, an increased workload, a decrease in staffing, and a geographically dispersed work force makes conducting training a challenging and expensive task.  With the advent of technology, there are now ways to provide higher quality training to more people, more quickly, and for a lot less money. How can this be possible?  The answer is e-learning, distance education, or online collaboration. Whatever you choose to call it, it is a powerful and effective alternative to traditional classroom training courses. 

E-learning alternatives fall into two general categories: synchronous and asynchronous. 

Synchronous e-learning delivery occurs in real-time.  This resembles traditional training because everyone is scheduled to participate in the training event at a certain time and a certain place. Synchronous learning events may include of a weekly two-hour web conference or a satellite broadcast to field locations.  A web conference would consist of geographically dispersed employees logging onto a website and interacting in real-time.  There are software applications available where the participants can speak over the computer or via telephone.  A satellite broadcast allows a presenter from a remote location to speak to their audience through videoconferencing.  The key advantage to conducting any synchronous event is that everyone simultaneously participates and communicates.

The other category of e-learning is called asynchronous. The distinguishing element of an asynchronous course is that it is ongoing over time. Participants access the course at their convenience, anytime and anywhere. There are two primary types of asynchronous courses: self-paced and instructor-led. Self-paced tutorials, either CD-ROM or web-based, are widely used by employers for interactive, multimedia training modules. Some of the advantages of the self-paced courses are that the employee can take the course as their schedule permits, and they can repeat sections of the course they want to review.  Some employers are putting their required training courses, such as sexual harassment training, on a self-paced CD Rom or on a web-based program.  Instructor-led asynchronous courses give the participants the benefit of one-to-one interaction with the instructor.  Whether instructor-led or self-paced, asynchronous courses offer the advantage of 24/7 participation.

As you consider various e-learning alternatives for your organization, remember to consider your business needs, the learning objectives, and your technological infrastructure. With the appropriate selection, there is a wealth of potential organizational benefits. Some of the potential benefits are:

Performance improvement

On-the-job application of learning

On-the-job performance support

Reduced travel time and expenses

Increased time for on-the-job productivity 

Extending the reach of training to a wider audience 

Consistent content and content delivery 

Ability to train employees simultaneously

If you are interested in learning more about e-learning and e-learning products, there are several websites that offer information:

www.brandonhall.com
www.astd.org
www.elearnmag.org
www.masie.com
Legal Watch

Disability related questions and emergency preparedness - On October 31, 2001, the EEOC issued technical assistance to employers on requesting medical information as a part of developing their emergency evacuation procedures.  In a press release issued by the EEOC, Chair Cari M. Dominguez stated, “In light of recent events, many employers are particularly concerned about being able to evacuate individuals who might require assistance because of a medical condition or disability.  This document is intended to provide answers to questions they may have about the implications of the Americans with Disabilities Act and the Rehabilitation Act in developing a comprehensive emergency plan.”  The guidance states that an employer may ask employees whether they will require assistance in the event of an evacuation because of a disability or a medical condition, but warns not to assume that someone will need assistance.  The EEOC advises that an employer should allow the employee to self-identify if they require assistance.  The employer may also ask what type of assistance would be needed and to ask for medical information that is necessary to determine the type of assistance required.  The guidance also states that an employer may disclose medical information about an employee to first aid and safety personnel.  This would include individuals such as medical professionals, emergency coordinators, floor captains, colleagues who have volunteered to act as buddies, building security officers, and other non-medical personnel who are responsible for ensuring the safe evacuation of the workplace.  The EEOC’s press release and Fact Sheet can be found at www.eeoc.gov/press/10-31-01.html and www.eeoc.gov/facts/evacuation.html
Do Limitations in Performing Manual Tasks constitute a disability?  On November 7, 2001, the Supreme Court heard oral arguments for the Toyota Motor Manufacturing v. Williams case.  In this case, the Court will decide whether an employee is disabled because they are substantially limited in performing manual tasks due to carpal tunnel syndrome and tendonitis.  Toyota argues that individuals claiming they are disabled for purposes of the ADA must show they are “severely restricted from using their hands to perform a broad range of functions needed to meet the essential demands of everyday life.”  The United States has also filed a brief arguing that when a plaintiff alleges that they are substantially limited in performing manual tasks and the tasks specified are solely work related, the plaintiff should also be required to show that as a result of this limitation, they are excluded from a class of jobs or a broad range of jobs. Toyota Motor Mfg v. Williams, Supreme Court Docket No. 00-1089.    

Front pay - Pollard v. E.I. du Pont de Nemours & Co., 121 S.Ct. 1946 (2001) - In June of this year, the Supreme Court found that front pay should not be limited to the $300,000 compensatory damage cap under the Civil Rights Act of 1991, thus increasing the potential liability for employers significantly.  Typically, front pay is money awarded for lost compensation either during the period between judgment and reinstatement or in lieu of reinstatement.  Often, a position will not be immediately available to the plaintiff and the court will award front pay until such time as an appropriate position becomes available.  Front pay can also be awarded in lieu of reinstatement when the plaintiff is unable to return to the workplace due to evidence of continuing hostility between the plaintiff and the employer or their coworkers or due to the psychological injuries suffered by the plaintiff as a result of the discrimination.       

America is great because America is good,

 and if America ever ceases to be good,

 America will cease to be great. --Alexis De Tocqueville
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We welcome your comments and input on this newsletter.  Please email us at: resolutionservices@earthlink.net if you particularly liked an article, particularly disliked an article, or if you have a topic you would like to see in a future newsletter.      
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